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[Indexed as: lIalton (l{egional Municipality) and O.N.A., He]

Re Regional Municipality of Halton and Ontario Nurses'
Association

all insurance policies that cancels insumnce if a dl'ivel' is under the
influence of alcohol 01' a narcotic, places on an employer a very
heavy onus.

Since urine samples are taken on the annual physical for health
reasons, diabetes etc. to extend this test to drugs, I cannot see it as
an invagion of privacy 01' againgt public policy.

I thC'rel"oJ"(! c()nclud(~ that thig grievance cannot succeed and I
disllliss it.

Disability -Innocent absenteeism - Nurse discharged after 16-month
absence due to chronic Epstein-Barr syndrome - Nature and severity of
health proble!Us give rise to inference that absence would continue
indefinitely - Onus shifts to grievor to show reasonable likelihood of
improved future attendance - Evidence establishes that grievor unable to
return to old job but able to perform nursing duties on condition that she
work in rural area, pl"imarily in one location, with limited time spent in new
buildings.

niscrimination -Handicap - Gl"ievor discharged after long absence due
to Epstein-Barr virus - Grievor able to return to work subject to three
restrictions - Board ofarbitration required to interpret and enforce Human
Rights Code as incorporated into agreement - Epstein-Barr syndrome
constitutes handicap within meaning of Code - Discharge discriminatory
unless accommodation of grievor's needs would canse undue hardship to
employer - Burden of Ill'oof regarding cost of accommodation rests on
employer - Continuation of hearing for further evidence on issue of accom
modation.

[Sec IIrulVlI & Ueatly, 1:4100; 7:3200; 7:3210; 7:3250)

EMPLOYEE GRIEVANCE alleging unjust discharge. Grievance
allowed in part.

G. Rejminiak, for the union.
N. Keith, for the employer.

AWARD

NOI'ene Anderson was dismissed from her job as a registered
nurse in the health department of the Regional Municipality of
Halton on the grounds that she was unable to perform her job for
medical reasons. Mrs. Anderson was absent from work for a period
of 16 months and was diagnosed by her doctor as suffering from a

recUl'l'ence of Epstein-Barr virus which he believes was triggered
by her sensitivity to environmental conditions.

I
Mrs. Anderson was assigned to the immunization team a few

months after she began wOl'king for the Regional Municipality of
Halton in thc summer of 1977 and continucd to pcrform that work
until her absencc from work commenccd in the fall of 1988. At the
time the grievol' was hired, what was then called the Halton
Regional Health Unit had its head officc in Milton and she was
based there. In 1979, her base becamc the Oakville office but she
continued to perform immunization work throughout the entire
regional municipality.

As a registered nurse working on the immunization team, Mrs.
Anderson's primary task was to ensure that children are vacci
nated against several diseases except those children whose parents
object to immunization. If a review of records shows that a child
whose parents have not objected has not in fael been vaccinated,
the nurse administers the vaccine unless arrangements are made
by the parents for a doctor to do this. Another part of this job is to
administer influenza vaccines to the elderly. Nurses on the immuni
zation team also are called upon to assist in thc management of a
disease outbreak should one occur.

Mrs. ~nderson testified that she has had serious health problems
since thc early 1970s. At that time, she was treated for allergies
but continued to live with pain and fatigue the cause of which her
doctors were unable to diagnose. By early 1988 she was able to
work no longer.

The grievor was absent from work from January 5, 1988, until
she was terminated on May 4, 1989. The first note about this
absence from her family physician, Dr. Brodie, is dated January 28,
1988, and states that the grievor felt "exhausted". The symptoms
mentioned in subscquent reports from this doctor, the last dated
April 18, 1988, are myalgia, asthemia, fatigue and fibrositis. All of
these documents state the expected duration of her absence from
work to be indefinite. Dr. Brodie was unable to diagnose the cause
of these symptoms.

In March of 1988, the grievor first visited Dr. Josez Krop who is
a general practitioner with a special interest in environmental
medicine. He diagnosed Mrs. Anderson as having Epstein-Barr
virus. According to Dr. Krop most people have had this vims but
some arc more susceptible to it than others. In his opinion, the
recurrence of this condition in Mrs. Anderson was caused by
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January 15, 1991.Ontario, R.M. Brown, M. Hart, D. Bucsis.
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envil'Onmental factors. Tests indicated that the grievor was sensi
tive to ethanol, phenol and formaldehyde. The grievor's history
indicates that she encountered high levels of chemical expOSUl·e.
Between 1973 and 1977 she lived in a brand-new house built with
materials containing the offending substances. In 1977, she moved
to a home in Burlington which was only two miles from a refinery.
Dr. KI'O[l also determined that Mrs. Anderson was allcrgie to such
things as tre(~s, grass and mould as well as certain foods among
other things.

Dr. Kl'Op prescribed a series of conventional allergy shots and
gave Mrs. Anderson a serum designed to desensitize her to
ethanol, phenol and formaldehyde. In addition, 01'. Krop recom
mended a treatment program of environmental management which
included avoiding certain foods, moving to a rural setting and
creating a safe intemal enyironment in the new home.

Mrs. Anderson spent the summer of 1988 separated from her
family, living at what she described as a "retreat" in the country.
She testified that after a few weeks in the country she was able to
walk miles with no effort, whereas previously walking a block in
the city would send her to bed for a day or two. When she left the
retreat to retum to Bul'lington on the weekend, she would be
exhausted by noon on Saturday and her family would drive her into
the country for relief. In the fall of 1988, she and her family moved
to the Flambol'Ough area to a home chosen because it was in a
rural area, it was set back from the road, it was not near any high
temiion power lines and it did not eontain any particle board. They
equipped their new home with an air c1eanel: Mrs. Anderson also
had an air cleaner installed in her car.

Meanwhile Mrs. Anderson met with Gayle Maekay, the then
manager of preventative services, and Ann Geddes, the then
director of community health. At this meeting on April 5, 1989, the
grievor was told that when she retumed to work the Oakville office
would continue to be her base. She also was told that her
supervisor would set work objectives and meet with her to review
her work.

Mrs. Anderson wrote to Peter Pomeroy, the ehail'll1an of the
Regional Municipality of Halton, on December 19,1988. The most
relevant passages of that letter are set out below:

Recovery and detoxification has been progressing at a favouralJ1c rate in
recent months making a return to work more of a lJrobability (within the
given parameters) than ever ...

Notwithstanding that my primary concern rests with my more immediate
situation, equal concern does extend to others and the effects of long term
exposure to toxic fumes. How many employees contend with persistent
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workday headaches, visual disturbances, loss of co,ordination, poor concentra,
tion, "spacey" sensations, dizziness - to state only a few preliminary signs of
possible reactions (all personally experienced) to some environmental contam
inant?

Halton Region does maintain offices outside of the "hazardous to me"
Oakville\Burlington area. Within easy access, for instance, is the Milton
Health Department office. Minimum requirements can be met often in some
older buildings. In order to keep a certain air space clean, I am willing to
provide lily own special air cleaner. Use of chemical or seented products in the
immediate surrounding area is easily restricted, and non-toxic alternatives are
available at low cost. I would suggest also that a number of nursing functions
are office focused. including some related to my extensive experience in
immunization.

A long list of substances containing ethanol, phenol and formal
dehyde was given to Mrs. Anderson by Dr. Krop and she passed it
on to her employer.

Ann Geddes spoke to Norene Anderson on the telephone on
January 11, 1989. Mrs. Anderson expressed a preference for
wotking in Milton or Georgetown rather than Oakville. In a
memorandum to file dated January 11, 1989, Ann Geddes wrote:

Norene states that she can stay in an environment with irritants that she is
sensitive to but only for brief periods. She needs to have time out in a "clean"
environment to get over the reaction to those irritants that cause her to
read ...

Norene was reminded that when last we had met together, she was advised
that upon her return she would be working closely with her supervisor to meet
specific work objectives. Norene did remember, but felt that her performance
had been reduced due to her environmental sensitivity so that words would
come out backwards and her thinking was not clear.

Mrs. Anderson obtained from Dr. Krop a letter dated January
16, 1989. He wrote:

Mrs. Anderson is recovering from her Chronic Epstein-Barr syndrome. She
may return to work on a full time basis and see how she does. She may need
an air cleaner in her room and she can not be exposed to tobacco smoke,
perfume, deodorizeI', and other scented products. She must be placed outside
of the Burlington / Oakville area, as she would be better to work in a more
rural environment (ie. Georgetown / Milton).

This letter was not presented to the employer until the arbitra
tion heal·ing. Mrs. Anderson did not present this letter in January
of 1989 because within a few days of obtaining it she received a
copy of a letter, dated January 20,"1989, from Ron Simpson, then
manager of staff relations, to Dr. Kl'Op. In that letter, Mr. Simpson
asked for a desc\'iption of the restrictions on the grievor's ability to
perform the typical duties of a nUl'se and for a compl'ehensive
outline of the matel'ials and environmental conditions which might
impair her health. Mr. Simpson provided to Dr. Krop the job
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description for a registered nurse as well as a memorandum
prepared by Ann Geddes which elaborates upon these duties.
Accol'ding to this memorandum, a registered nurse spends 15% of
her time at her office with the rest of her working life spent in
schools, community centres, senior citizen residences and private
homes. In her testimony, Ann Geddes estimated that 15% to 25% of
a nurse's time is spent at her base office.

In a letter dated March 2!), 1989, replying to Mr. Silllpson, Dr.
Kmp stated:

Mrs, Anderson is extremely sensitive to chemicals such as phenol, formalde
hyde and ethanol.

I feel she should be able to function fairly well when she rei urns tu work
IJI'uviding the following guidelines are followed:

She should work in a rural area away fmm the chemical fumes from
refineries, heavy traffk and industries.

Her immediate work area should also be as chemically free as possible, she
shonld not work in a new building or a school. It is necessary Mrs. Anderson
avoid perfume, tobacco sllloke, deudorizers and all scented products. Alcohol
should be substituted with Zephiran 1:750. She should avoid carpeted areas,
photocopY,equipment and word processing equipment.

An air purifier in her office would help to eliminate some of these chemicals.

Mrs. Anderson would probably be able to cope better in one location with
limited outside activities.

On May 2, 1989, Ann Geddes met with Ron Simpson, Greg
Hughes, the commissioner of human resources, and Graham
Pollett, the medical officer of health, to determine whether the
grievor would be allowed to return to work. They had before them
the list of substances containing ethanol, phenol and formaldehyde
and Dr. Kl'Op's letter of March 29, 1989. They decided to terminate
the grievor's employment because substances listed on the list of
hazardous materials pl"Ovided by the grievor were present in the
Oakville, Milton and GeorgeLown offices. They also took into
account their inability to control her exposure to hazardous
substances when she worked outside her base office, as she would
have to as a registered nurse working in the health department. By
letter dated May 4, 1989, and signed by Ann Geddes, Mrs.
Anderson was informed that her employment was terminated
effective that date.

On June 30, 1989, Mrs. Anderson notified her employer in
writing that she was grieving her dismissal. The most relevant
portions of her letter are set out below:

Given the diversity of nursing functions and the wide geographical range for
pradice in Halton, it is difficult to perceive how being prohibited from working
in the Burlinglon/Oakville area can constitute a deterrent to continued
employment. Intake, immunizatiun follow-up, home care (recent new RN
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role), and mental health (my degree focus) are but few of the tasks performed
in the advised "rural" work environment (ie. Milton or Georgetown offices).
The aid of a personal air purifier (self acquired) in my regular space is
necessary; however tolerance can then be extended to certain extra-office
activities.

A precedent has been established. In recent times, a nurse was assigned to a
singular task (Intake Nurse) in a constant setting (Burlinglon area office), for
health reasons validated by her physician. Is not my situation of a similar
nature'!

Ann Geddes testified that before Mrs. Anderson was terminated
consideration was given to assigning her to work other than on the
immunization team. She was not assigned to intake work because
this is done by a public health nurse rather than a registered nurse.
A puLlic health nurse either must have a Bachelor's degree in
nursing or must complete a special diploma pmgram in public
health after being trained as a registered nurse. The grievor is not
qualified as a public health nurse. A qualification for working in the
home care progmm is acute care nursing experience in the last five
years, something Mrs. Anderson did not have. According to Ann
Geddes, this experience is necessary because many home care
patients need a high level of care when first sent home from
hospital. Consideration was Iso given to assigning the grievor to
work at the Halton Centennial Manor, a home for senior citizens,
which is not part of the hea th department but is operated by the
regional municipality. This' ssignment was ruled out because of
the pt'e£ence at the Manor f substances on the list of hazardous
materials provided by the grievol'.

Introduced into evidence as a letter written by Mrs. Anderson,
dated June 20, 1989, which is addressed to Kitty Lam of Gl'eat
West Life and concerns th grievor's application for long-term
disability benefits. The most elevant portions of that letter are set
out below:

1. Since January 4, 1988, I ave been unable to carry out the duties of my
occupation as a Regist red Nurse due to illness. Restrictions and
limitations arc continuous y imposed on my ability to practice nursing as
well as on normal activit . By most definitions, this would constitute a
total and continuous disa i1ity. You were notified by Halton Region of my
eligibility for long term di ability benefits as of August I, 1988.

2. I am continuously under t e care and treatment of a physician and have
been for the past year a d a hal f, and will continue to be indefinitely.

3. Because of proper diagn~SiS and effective prescribed treatment, I am
"doing well", and not sole y for having relocated to a "rural area". I am
required, because of my d sability, to spend the majority of my timc in a
home that resembles t e so-called "bubblc". Stringent efforts are
required to reduce toxie s bstanees, gases and fumes in our home, which
is outfittcd with highly sp cializcd air cleaning equipment - inside air is
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constantly cleaned and totally changed about twice~ per hour. Special
tilters are necessary as I react to commercial filters.

Heavy industrial/refinery emissions and dense traffic fumes no longer
pose a daily threat, but even rural living presents problems - traffic
fumes (despite 100' setback from road), motorized lawn, garden, farm
equipment, wood smoke, sprayed pesticides and chemicals, abundant
pollens and moulds etc. Frequently, I cannot be outdoors around my own
home. With the aid of a special car air cleaner; I am able to tolerate
extremely short periods away from home, provided that diligence is
maintained in avoiding or restricting time spent in areas of noticealJle
toxic exposure (if avoidable) ie. stores, malls, modern buildings, unre
stricted smoking, heavy traffic, and industrial areas. The onset of
debilitating symptoms can be rapid at times. On occasion, oxygen is
required ...

5. Work was available. My position with Halton Regional Health Depart
ment was kept open for me. My employer's final decision was based on
my inability to meet normal expectations of being physically able to
regularly and fully perform any or all of the nursing duties specified in
their job description for Registered Nurses, and to do so, without
hindrance, in any assigned situation in any given area of lIalton, whether
urban or rural.

6. You sUi.te that I could perform the duties of my occupation "where I am
now living" (see #4). Please outline for my study those nursing duties I
could perform in my home (safe environment) and anticipated salary for
same, commensurate with my years of experience and seniority, as it is
difficult to perceive.

When confronted with passages from this letter by counsel for
the employer, Mrs. Anderson claimed that she was being quoted
out of context. Noting the only job she had been offered was in
Oakville, Mrs. Anderson testified that her point in this letter was
that she was unable to work in Oakville. She also noted that the
letter addressed her condition as long ago as August of 1988, when
she first applied for long-term disability benefits, not just her
condition in June of 1989 when the letter was written.

Dr. Krop testified that when Mrs. Anderson last was tested for
Bpstein-Barr virus on May 5, 1989, the results were negative. His
prognosis for her is good as long as she is careful about her
exposlll' to the chemicals to which she is sensitive. lIe testified
that she could withstand limited exposure to these chemicals at
work gi en that her home provides a clean environment in which
she can recuperate at night and on weekends. According to Dr.
Krop, pe pie afflicted in the way the grievor was in late 1988, who
live in a clean environment for a year or two, are able then to
return t their work so long as their job is modified to prevent
heavy e posure to offending substances.

Mrs. nderson testified that her tolerance levels at the time of
the hear ng in November of 1990 were greater than in the spring
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of 1989. According to her, it is no longer as important that she
work in a single location with an air cleaner. She testified that at
present she would feel dizzy 01' uncomfOl'table if she spent an hour
near someone who was smoking or wearing heavy perfume but she
would be able to cope with the situation. Her allergy shots were
discontinued in the summer of 1990. While she still takes regular
doses of t.he serum prescribed ill the spring of 1988, she takes it
less often t.han she did then. Mrs. Ander'son test.ified that she
knows when she is having a reaction and can stop it, by adminis
tering the serum, before encountering any problems which would
put a patient at risk.

Since November of 1989, Mrs. Anderson has worked full time in
the office of the retreat where she spent the summer of 1988. In
her first yea!' in that job, she missed one week of work due to a cold
but otherwise was not absent for health reasons.

II

The arbitral jurisprudence on innocent absenteeism was summa
rized in Re City of Sudbu1"y and C.U.RE., Loc.207 (1981), 2
L.A.C. (3d) 161 (P.C. Picher) at p. 171:

When an employer seeks to rely on blameless absenteeism to justify the
termination of an employee, arbitral jurisprudence has repeatedly re<;ognized
that two factors must be established to support the discharge: first, that there
has been excessive absenteeism in the past and secondly, that there is no
rea~onable likelihood that the grievor's attendance will improve in the
future ...

We need only address the second of these two factors because
the association concedes that Mrs. Anderson's 16-month absence
prior to her dismissal was excessive.

As a grievor's condition may change between the date of
dismissal and the date of an arbitration hearing, the question
arises as to whether the assessment 01' the grievor's ability to work
after t.he date of discharge is to be made as of that date or as of the
date of t.he hearing. The confliding awards on this point are
reviewed in t.he City (~/SI/(ibury case, supra; He OllauJlt General
llospUallllld c.u.P.E., Loc. 1657 (1985), 20 L.A.C. (3d) 24 (H.D.
Brown), and Re Canada l)osl C(17). and HS.A.C. (1986), 22
L.A.C. (3d) 236 (Hinnegan). As the employer urged us to assess
the grievor's health as of the date of dismissal, and the association
did not ask us to do otherwise, we accede to the employer's
request.

Who bears the burden of proof with respect to future atten
dance? We adopt the answer given in Re Molson ~ Brewery
(Ontario) Ltd. and United Brewery fl0rkers, Lac. 304 (1984), 13
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L.A.C. (3d) 112 (Brandt) at p. 125, a.n award upon which the
association relies:

That [there is no reasonable likelihood of future attendance] still must be
estahlished by the employer. However, that onus is discharged where the
employer establishes by evidence that, considering what has occurred in the
past, a reasonable infl'rence can be drawn that there is no prospect for
change. In that event an evidentiary onus shifts to the grievor to come
forward with some evidence which would call into question the drawing of
such an inference.

When the evidentiary onus shifts to the grievor, in order for the
grievance to succeed, the grievor must demonstrate a "reasonable
likelihood" of improved attendance in the future, not an absolute
certainty: see, for example, the passage quoted above fl'om the
City ofSudbul'Y case.

III
As already noted, the association concedes that Mrs. Anderson's

absence from work was excessive. In our view, the nature and
severity of her health problems were such as to give rise to an
inference that her absence would continue for the indefinite future,
unless there is evidence to the contrary. The association bears the
evidentiary onus of rebutting that infel'ence.

Weighing all of the evidence, we conclude that in the spring of
1989 the gl'ievor was not able to return to hel' old job on the
immunization team. Even if she had been based in Milton or
Georgetown, much of her work as a member of the immunization
team would have been in Oakville and Burlin!:,rton. Dr. Krop's
letters and Mrs. Anderson's letter to Ann Geddes clearly indicate
that the grievor's health would not allow her to work in the
southern, more heavily developed part of the region.

However, we are also of the view that, on the balance of
probabilities, by the spring of 1989 the grievor was capable of
performing nursing duties subject to three restrictions: (1) a
pel'manent requirement that she not wOl'k in Oakville or Burling
ton; (2) a temporary requirement that she work primarily in one
location, and (3) a permanent requirement that she not work for a
substantial amount of time in a new building. In the next part of
this award, we turn to the question whether the employer was
obliged to offer the grievor this sort of assignment.

In coming to the conclusion that Mrs. Anderson was capable of
working subject to the restrictions described in the preceding
paragraph, we have given careful consideration to her letter of
June 20, 1989, to Great-West Life. While some of the passages in
this letter suggest the grievOl' was unable to perform any work,
she asselted the opposite in her June 30th letter to Ann Geddes.
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Perhaps not surprisingly, a clear picture of the grievor's health
does not emerge from these two letters read together - one letter
to an employer who had dismissed her as being unable to work and
the othel' letter to an insurance company that had denied her
disability benefits on the grounds she was able to work. Given the
inconsistency between these two letters, if the gl'ievor's evidence
were the only available basis for assessing her state of health, we
would conclude that the association had not met its evidentiary
onus.

The two letters written by Mrs. Anderson in June of 1989 are
not the only evidence available as to her state of health in the
spring of that year. There are also the letters written by Dr. Krop
and his testimony. In the circumstances, this is the best evidence of
the grievol"s state of health. It is important to note that the
grievor's letter to Great-West Life was written after she was
discharged and, therefore, could not have been relied upon by her
employer in deciding to terminate her employment.

Dr. Krop's lettel' of March 29,1989, does not explicitly state that
she was then able to return to work. Read strictly and literally, the
guidelines which he set out would be almost impossible to meet in
almost any conceivable setting in which a nurse might work. In
short, this letter is at best equivocal as to the grievor's ability to
return to work. However, Dr. Krop's letter of January 16th
explicitly states that Mrs. Anderson "may [now] return to wOI'k on
a full time basis and see how she does". This is a clear statement
that there was in the present, let alone the near future, a
reasonable likelihood that the grievor could work. While Dr. Krop
does go on to set out restrictions relating to tobacco smoke,
perfume, deodorizer and scented products, the most reasonable
construction of the letter as a whole is that the grievor could
tolerate the degree of exposure to these substances which is
unavoidable in any nurse's work. That this was Dr. Krop's opinion
is cleat' from his testimony.

While the evidence establishes that Mrs. Anderson was able to
work in the spring of 1989, she was subject to a geographical
restl'iction. In both of his letters, Dr. Krop states that Mrs.
Anderson "should" or "must" not work in heavily developed areas
such as OakviHe or Burlington. In bel' letter of June 30th to Ann
Geddes, Mrs. Anderson descl'ibed herself as "being prohibited from
wOl'king in the OakviHe/Burlington area".

The second restriction concerns working in one location. In her
letter of June 30th to Ann Geddes, Mrs. Anderson wrote that she
could tolerate certain extra office activities, implying that she could
not tolerate the full extent of such activities performed by a
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registered nurse employed in the health department. Dr. Krop's
letter of March 29th states that she "would probably be able to
cope better in one location with limited outside activities". It is
impOltant to note that his assessment of her condition at that time
was not that she "must" or "should" work primarily in onc location.
In other words, this requirement was not as strict as the require
nwnt that she not work in Oakville or I3urlington.

In the spring of Hl8!), Dr. Krop expected Mrs. Anderson's
tolerance for envimnmental contaminants to continue to improve.
Considering this general prognosis along with the fact that thel'c
was even then no strict requirement that she work largely in one
location, we conclude that the specific pmgnosis at that time was
that in the near future there would be no restriction conceming
working in a single location.

The third restriction concel'lls working in new buildings. In his
testimony, Dr. Krop emphasized the problems associated with
buildings wliich are less than two years old. We infer fmm his
testimony that Mrs. Anderson could not regularly spend a large
pmt of her working day in such a building and that this restriction
is permanent.

We recognize that the guidelines recommending that she avoid,
as far as possible, tobacco smoke, perfume, deodorizer, scented
products, carpet and photocopiers continues to apply. However,
given Dr. Krop's testimony, we do not regard this as any real
limitation on Mrs. Anderson's employment. According to Dr. Krop,
even in the spring of 1989, the grievor could tolel'ate some
exposure to these things and her exposure could be kept within
acceptable bounds by such measures as placing her desk at the
opposite end of a mom from a photocopier and asking others to
limit their smoking in her presence.

As well as contending that the grievor's health would not permit
her to work, the employer suggested that if she did work as a
registered nurse she would pose a hazard to her patients because
her sensitivity to envil'Ol1lnental contaminants impaired her abili
ties. It is important to note that no specific hazard was mentioned
in this regard. There is no evidence that she has ever put a patient
at risk, although Mrs. Anderson did concede in her letter to Mr.
Pomeroy that her abilities sometimes were impaired prior to 1988.
However, both she and Dr. Krop testified that her general condition
had greatly improved by the spring of 1989 and Mrs. Anderson
also testified that she was able to detect the onset of any problem
and correct it by using the sel'Um before she was impaired. Dr.
Kl'Op was not asked whether he believed she posed any risk to
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patients. Given all of this evidence, we conclude that the grievor's
employment as a registered nurse would not put patients at risk,

IV
It remains to be determined whether the employer was obliged

to offer the gl'ievor the type of duties which her health would have
allowed her to perform.

The association relies upon the lIu/ltlL/i Riyhts Code, l!J81, 8.0.
1981, c. 53, which is incorporated by art. 3.02 of the collective
agreement:

The parties to the Collective Agreement agree that there shall be no
discrimination exercised by either party in matters governed by the Human
Rights Code.

The relevant provisions of the Human Rights Code, 1981 are set
out below [ss. 4(1) (amended 1986, c. 64, s. 18(5)), 9(I)(b)(i), 10
(rep. & sub. idem, s. 18(8)),16(1) (rep. & sub. idem, s. 18(9)), (la)
(enacted idem, s. 18(10)]:

4(1) Every person has a right to equal treatment with respeCt to employ
ment without discrimination because of . .. handicap.

9( 1) In Part I and in this Part,

(b) "because of handicap" means for the reason that the person has or
has had, or is believed to have or have had,

(i) any degree of physical disability, infirmity, malformation or
disfigurement that is caused by bodily injury, birth defect or
illness ...

10(1) A right of a person under Part I is infringed where a requirement,
qualification or factor exists that is not discrimination on a prohibited ground
but that results in the exclusion, restriction or preference of a group of
persons who are identified by a prohibited ground of discrimination and of
whom the person is a member, except where,

(a) the requirement, qualification or factor is reasonable and bunajide
in the circumstances; or

(b) it is declared in this Act, other than in section 16, that to
discriminate because of such ground is not an infringement of a
right.

(2) The Commission, a board of inquiry or a court shall not find that a
requirement, qualification or factor is reasonable and bona fide in the
circumstances unless it is satisfied that the needs of the group of which the
person is a member cannot be accommodated without undue hardship on the
person responsible for accommodating those needs, considering the cost,
outside sources of funding, if any, and health and safety requirements, if any.
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16(1) A right of a person under this Act is not infringed for the reasononly
that the person is incapable of performing or fulfilling the essential duties or
requirements attending the exercise of the right because of handicap.

(In) The Commission, a board of inquiry or a court shall not find a person
incapable unless it is satisfied that the needs of the person cannot be
accommodated without undue hardship on the person responsible for accom
modating those needs. (~onsidel;ng the cost, outside sources of funding, if any,
and health and safety requirements, if any.

The employel' urged us to follow the approach set out in Re
Hamilton Spectator and Southern Ontario Newspapa Guild,
Lac. 87 (1989), 8 L.A.C. (4th) 415 (Springate) at pp. 420-1:

The employer contends that this board of arbitration has no jurisdiction to rule
on an alleged breach of the Code. I agree. While this board is required to
interpret the collective agreement in light of the general law, including the
l1ullwn Nights Code, 1981, the board does not have the jurisdiction to enforce
the Code or to fashion remedies for its breach.

The agreement in that case did not incorporate the Human Rights
Code, 1981. As the agreement before us does incorporate the Code,
we are obliged to determine whether the grievor's termination
contravenes the Code, and, if it does, to rule that it is a violation of
the collective agreement.

The association contends that Mrs. Anderson's environmental
sensitivity amounts to an illness - and therefore a handicap
within the meaning of the Human Rights Code, 1981 and that the
employer's failure to accommodate her by offering her duties which
she is able to perform infringes her right to equal treatment under
the Code.

The employer argues that Mrs. Anderson's condition does not
amount to an illness within the meaning of the Code and relies
upon the decision in Ouimette v. Lily Cups Ltd. (1990), 12
C.H.R.R. D/19 (Baum) at pp. D/33-D/34 (Ont.):

In lily view, it would be wrong to attempt to stretch the meaning of illness
under s. 9(b)(i) of the Gode to include the flu. It would be wrong to do so, in
part, because of the eITeet of such a construction on the high purpose
otherwise achieved by the interpretation provision in proteeting those who are
aetually or perceived to be materially impaired through illness. Where the
Gode calls for defined groups to be protected, the [argument that illness
includes the flu] would include literally everyone su.Deriny from n few days'
illness.

(Emphasis added.) This case has little relevance to the facts at
hand. Mrs. Anderson's condition is much more serious than a few
days' illness. Based upon Dr. Krop's evidence, we conclude that her
condition amounts to an illness and a handicap within the meaning
of the Code.
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The grievor's employment was terminated because of limitations
on her ability to work arising from her handicap. This is discrimi
nation contrary to s. 10 of the Code, unless her "needs ... cannot
be accommodated without undue hardship" on the employer as
provided in s. 16(la).

Would offering the grievor employment subject to the three
restrictions described in the preceding part of this award impose an
undue hardship on the employer? To even begin to answer this
question one must focus upon particular jobs. There may be some
jobs already in existence which the grievor could perform without
the employer taking any special measures or incurring any
hardship. Altel'l1a.tivelY, there may be~'obs which the grievor could
perform if special measures were tak n to accommodate her. The
grievor would be entitled to such a jo only if accommodating her
did not entail undue hardship.

Very little evidence was led about nursing jobs other than those
on the immunization team. In her testimony, Ann Geddes briefly
mentioned work at the Halton Centennial Manor which the
employer erroneously concluded the grievor could not perform for
health reasons. Ann Geddes also stated that Mrs. Anderson was
not qualified for home care work because she does not have recent
acute care nursing experience. However, there was no evidence as
to whether it would be possible to overcome this experience deficit
by training the grievol' to do this work and no evidence as to the
cost of such training. In short, the evidence does not establish
whether the grievor could have been accommodated without undue
hardship in the spring of 1989.

The burden of proof as to the cost of accommodation rests upon
the employer: see Re Ontario Human Rights Com 'n and Simp
sons-Sears Ltd. (1985),23 D.L.R. (4th) 321, [1985] 2 S.C.R. 536,
9 C.C.E.L. 185. In the circumstances of this case, we are not
inclined at this stage to rule that the employer loses by default
because it has not proven that accommodation would entail undue
hardship. Given the grievor's letter to Great-West Life, her delay in
producing Dr. Krop's first letter, an!. the equivocal tone of his
second letter, it is understandable tha the employer's primary line
of defence has been that Mrs. Anders n was unable to do any work
and that less attention was paid to the issue of accommodation.
Accordingly, we will schedule a continuation of the hearing to
receive further evidence on the issue of accommodation if neces
sary. We urge the parties to make every effort to resolve this issue
themselves without further recourse to arbitration.
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Over 6 months

12.5 When Seniority Lost. The seniority of an employee shall be consid
ered broken, all rights forfeited and there shall be no obligation to rehire,
when he:

(d) Allowable Breaks. Has been out of the Company's employ in excess of
allowable breaks defined below:

Length of Employee's Service

Over 3 months to 6 months

A llowable Break

Time equivalent to one-half of
his length of service.
Time eqUivalent to length of
service up to two years.

An employee who returns to work within the time of an allowable break shall
retain the seniority he had at the time he was laid off, but shall not
accumulate additional seniority during the period of the lay-off. However,
credit for days worked as a part-time or casual employee will be added to the
seniority he had at the time of lay-off, after being recalled to full time
employment and any intervening regular days off will also be added if such
part-time or casual work occurs on or before the next regularly scheduled
work day that the employee would have worked had he not been laid off.

16. (j A bsence Due to Accident or Sickness. If an employee is absent from
work, because of accident or sickness, he shall accumulate seniority while off
work, up to the time limits corresponding to seniority as set out in Section
12.5(d), Allowable Breaks, except that an employee with two or more years'
service shall accumulate seniority for a period equivalent to his length of
service up to a maximum of four years, and shall be returned to the job
previously held or to a job carrying a rate equal to that previously held
subject to seniority providing he can perform the required work satisfactorily.
If the employee would not otherwise have retained his previous job and is not
placed on a job carrying an equal rate of pay; he shall, subject to seniority be
placed on a job he can satisfactorily perform. Application for reinstatement
after the expiry of the allowable period shall be considered on its merits.

Article 12.5(d), referred to in art. 16.6, provides as follows:

ARTIC~E 12 - SENIORITY

We regret that your health has been such that you have been unable to return
to work within the time limits set out in our Collective Agreement for persons
absent due to illness or injury.
However, in accordance witl~ the Collective Agreement, we have separated
you from the employ of Canada Packers Inc., effective today; and your
employee benefits have been terminated.
Any monies owing to you, as well as your separation certificate will be
forwarded to you under separate cover.

The time-limits referred to in the letter of termination are those set
out in art. 16.6 of the collective agreement which states:

ARTICLB 16 - AUTHORIZED ABSENCE FROM WORK

g

b

c

d

h

a

e

,

a

b

c

d

e

,

9

h

If Mrs. Anderson is reinstated by this board or by agreement of
the parties, the issue of back pay will have to be addressed. We
offer the following comments about liability for back pay in the
hope that they will assist the parties in fashioning a settlement. In
the event the grievOl' is reinstated, we believe that she would not
be entitled to compensation for wages and benefits lost between
her dismis:ml and the issuance of this award. We believe that
compensation for such losses should be denied because it is likely
that her failure to produce Dr. Krop's first leUel' contributed to the
employer's decision to dismiss her and because her letter to Great
West Life gave the employer further reason to believe that the
action it had already taken was correct and should not be altered.
We remain seised to address any disputes arising in the implemen
tation of this award.

[M. Hart dissented in part.]
[D. Bucsis dissented.]

Re Canada Packers Inc. and United Food & Commercial
Workers, Local1l4P

[Indexed as: Canada Packers Inc. and V.F.C.w., Loc. 114p, Re)

Ontario, V. Solomatenko, M. Vorster, R.A. WilliamsGn. February 12, 1991.

Procedure - Order of proceedings - No question of culpability raised by
employer in case of termination for absence in excess of allowable period 
Issue non-disciplinary and interpretative - Knowledge of facts not exclusive
to either side - As party making allegations union bears burden of proof
and was directed to proceed first.

[See Brown & Bealty, 3:2400; 3:2650)

PRELIMINARY ISSUE relating to order of proceedings. Union to
proceed first in case of non-disciplinary discharge.

D.I. lJloorn and others, for the union.
C. Mot'tcy and others, for the employer.

INTERIM AWARD

The grievance in this matter alleges that the grievor was
unjustly dismissed. At the outset of the hearing, the company took
the position that this was a case in which the union properly bears
the onus of proof and should therefore proceed first. This interim
award deals only with that preliminary issue.

The grievor's employment with the company was terminated in
accordance with the terms of a letter dated January 27, 1989, the
relevant portions of which state as follows:


