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The Ecological Illness Law Report (EILR) is an independent news":journa! addressing
the legal aspects of "Ecological Illnesses", a growing constellation of illnesses
caused or exacerbated by chemical pollutants in indoor,· outdoor, and work place
environments. These illnesses, probably attributable to chemically induced immune
system disorders, may produce a wide range of disabling disease symptoms. EILR is
published quarterly, at the regular subscription rate of $30.00 per volume/year.

Legal NoUce: The information presented in EILR is not intended to replace the
advice of competent professionals in fields such as law and medicine. Neither EILR
nor its Editor make any guarantees regarding the accuracy, completeness or use
fulness of the information provided herein. Neither EILR nor its Editor assume. any
liability with respect to the use of any information provided in this publication and
any damages which might result.
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CMA ADMITS THAT CLINICAL ECOLOGISTS MAY BE RIGHT

(Or, How the Right Pot May Properly Call the KetUe Black)

When I received the California Medical Association's .paper entitled "Clinical
Ecology: A Critical Appraisal" [Western Journal of Medicine, February 1986, p. 239],
I was expecting just another attack on environmental physicians. In general, I was
not disappointed. The CMA brushed aside the literature and other evidence cited
by environmental physicians and insisted that the only validation, of Clinical Ecol-

~ . ogy could be if they could identify one, SPeCific, recognizable [to whom?], disease
caused by low-level environmental stressors which affects all environmental
patients. Do you get the feeling that these folks would have gotten along very
well in the Spanish Inquisition?
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To the credit of the CMA committee, however, they did call for more adequate
scientific studies to prove or disprove the value of clinical ecology tests and
treatments. However, they do not seem to be swayed by the fact that hundreds of
thousands of people are sick out there, and' getting worse. The CMA committee is
evaluating Clinical Ecology as the problem; the patients are merely pawns.

But, not to worry. In their next to'laat paragraph, the CMA makes the follow
ing casual statements: "Undoubtedly, some patients suffer from illnesses that can
not be readily diagnosed and for which only supportive treatment exists. It may
even be true that BDme' or all of the hypotheses and treatments proposed by cHni
cal ecologists are valid [emphasis by EILR] but we found no evidence to support
them." No evidence? What an odd combination of thoughts. The CMA finishes
reviewing volumes of evidence furnished by environmental physicians and others
and they found absolutely nothing to support these hypotheses, which may be
valid. Not one shred of evidence?

So, there you have it. The CMA's position paper boils down to this: Clinical
Ecologists don't know what they are talking about, but they may well be correct.
Of course, this also means that the CMA doesn't know what it is talking about, but
the CMA is not under investigation here, is it? Perhaps it is.

SOCIAL SECURITY UPDATE

EILR subscriber and resident Social Security law expert, Richard A. Gutstadt,
of Oakland, California recently informed EILR of an important new case in which a
Federal court reversed a denial of benefits under the Social Security Act. Warmoth
v. Bowen, 798 F.2d 1109 (7th Circuit. 1986). According to Gutstadt, the COurt found
that the record had established factually that Warmoth "must avoid exposure to
many environmental agents, such as smoke, and perfume • • • and other irritants."
Taking notice of Social Security Ruling 85-7. the court went on to state that,
"Where an individual can tolerate very little noise, dust, etc., the impact on the
ability to work would be considerable because very few work environments are
entirely free of irritants, pollutants, and· other potentially damaging conditions."

According to Gutstadt, the Judge went on to fault the ALJ's failure to substan
tiate his finding that the claimant's nonexertional limitations would not rule out
most unskilled, sedentary jobs.

In another development, Mrs. Isabelle L. Smith of Jamestown, NY has been run
ning a one-person campaign to get the Social Security Administration to respond to
the special problems of those with E.l. Dorcas R. Hardy, the COmmissioner of Social
Security (Yes, the top bananna) from the Baltimore Headquarters of the Social
Security Administration, recently responded to Mrs. Smith with a lengthy letter [A
copy of which she provided to EILR] which includes the following quote:

"When the impairment results in environmental restrictions, such as the need to
avoid certain allergens, we compare the severity of the individual's allergic reaction
to the degree that the offending irritant is present at his or her work place. If it
is found that the individual has the functional capacity to do past work, but would
be unable to tolerate the irritants at his or her work place, we determine that he
or she would be able to do past work. It is then necessary to determine whether
the environmental restrictions would prevent the individual from doing other work
which exists in significant numbers in the national economy. Here again, the
impairment is the primary consideration. For example, if it can be shown medically
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that an individual with functional limitations can tolerate only extremely small
amounts of dust, odors, etc., the impact on the ability to do other work could be
considerable since very few job environments are entirely free of pollutants. On
the other hand, if there is a medical need to avoid only excessive amounts of com
monly found irritants, or only irritants such as petroleum fumes which are not
found in most job environments, the impact on the ability to do other work could
be minimal." In case anyone needed reminding, one person can make a difference.

CHLORDANE/HEPTACHLOR LITIGATION CLEARINGHOUSE OPENS SHOP

The National Coalition Against the Misuse of Pesticides (NCAMP) has officially
announced the establishment of the Chlordane/Heptachlor Litigation Clearinghouse,
with Trial Lawyers for Public Justice serving its legal counsel. At the same time,
NCAMP has issued a statement blasting the Environmental Protection Agency for
failing to protect the public from these extremely hazardous pesticides.

The services of the Chlordane/Heptachlor Litigation Clearinghouse are available
to plaintiff's attorneys who are interested in sharing information with other attor
neys, so that the number of successful cases can be vastly expanded. A flat fee of
$750 is charged for a one-year membership.

Clearinghouse members receive a copy of the 200-page Materials Notebook,
which includes case summaries, attachments, and annotated bibliographies and lists
of available legal materials and attorney contacts. Members also receive two compli
mentary hours of consultation time with NCAMP's staff toxicologist and semi-annual
updates in the first membership year.

Membership is renewable for $500 per year and provides member attorneys with
quarterly updates and continuing access to consultative services that the Clearing
house offers. The services of the Clearinghouse are formally retained on a consul
tative basis under the terms of the Clearinahouse Retainer Agreement.

For .further information, including a copy of the retainer agreement, contact
The Chlordane/Heptachlor Litigation Clearinghouse, NCAMP, 530 7th Street, S.E.,
Washington, D.C. 20036. (202) 543-5450.

RECENT SCIENTIFIC PUBLICATIONS

The significance of most of these recent (and not so recent) articles to Ecologi
cal Illness is apparent. However, some are included to demonstrate the scientific
and intellectual links which exist (but are often hidden) between the proponents
of E.I. and their more "traditional" colleagues.

***EFFECT OF OOORS IN ASTHMA by Shim and Williams appears in the January
1986 issue of the American Journal of Medicine. This study provides objective evi
dence that common chemical fumes cause respiratory difficulty in many asympto
matic asthmatic individuals. The "odors" found to worsen asthma among this group
of individuals include insecticide (85%), household cleaning agents (78%), perfume
and cologne (72%), cigarette smoke (75%), fresh paint smell (73%), automobile exhaust
or gas fumes (60%), and cooking smells (87%). Room deodorant sprays and burning
leaves also bothered more than half of the group.



VOLUME IV (1986-7)
P.O. BOX 1796

PAGE 4

ECOLOGICAL ILLNESS LAW REPORT
COPYRIGHT 1987 R.I.L.R EVANSTON

ISSUE 4/5
IL 60204

Of course, it is frustrating to see the substitution of "odors" for the correct
term "chemical fumes" in the title of this paper and throughout its text. Shim and
Williams have validated important aspects of environmental medicine, and yet they
perpetuate the myth that "odors" are some ephemeral category of non-toxic sub
stances; that they do not possess the toxic qualities of the substances they are
emitted from.

***AGRICULTURAL· HERBICIDE USE AND" RISK OF LYMPHOMA AND SOFT-TISSUE
SARCOMA by Boar, Blair,· Bolmes, and others from the National Cancer Institute,
appears in the September 5, 1986 issue of the Journal of the American Medical
Association, p. 1141. It provides frightening evidence that pesticides such as 2,4,D
are more than mild carcinogens, increasing risks of non-Hodgkin's lymphoma as
much as six told. You may note that almost all chemical lawn maintenance compa
nies have used this chemical. There are reports that Chemlawn suspended use of
2,4,D as soon as it found out about this study, but this may not be typical ot the
industry.

***ORGANOPHOSPHATE POISONING IN OFFICE WORKERS, by Hodgson, Block and
Parkinson, appears in the June 1986 issue of the Journal of Occupational Medicine,
p. 434. This article reports on an incident in which five occupants (including the
two owners of the business), of an oftice developed organophosphate insecticide
poisoning after an application of chlorpyrifos (Dursban) as a termiticide. After
assurances from the applicator that symptoms experienced were not due to pesti
cides, the people continued to work in the office. Symptoms included the gamut of
non-specific "tlu-like" and emotional symptoms common in chemical poisonings.

It took four weeks after the poisoning for all the occupants to become asymp
tomatic and more than two months for cholinesterase levels to return to what
appeared to be "normal". This is despite the fact that two weeks after the expo
sure testing samples revealed none ot the pesticide in the oftice. No longer-term
follow-up was provided, however.

***PROGRESS AGAINST CANCER? by Bailar and Smith appears in the May 8, 1986
issue of the New England Journal of Medicine, p. 1226. After reviewing cancer
statistics from 1950 to present, the authors concluded that "we are losing the war
against cancer • . •" and that "A shift in research emphasis, from research on
treatment to research on prevention, seems necessary if substantial progress
against cancer is to be forthcoming." It any ot you honest scientists run into
Bailar and Smith in the unemployment line, give them a pat on the back for us.

***EVIDENCE FOR ACTIVE EPSTEIN-BARR VIRUS INFECTION IN PATIENTS WITH
PERSISTENT, UNEXPLAINED' ILLNESSES: ELEVATED ANTI-EARLYANTIGEN ANTIB
ODIES, by Jones, Ray, et. al. and the Straus article immediately following it
appeared in the January 1985 issue of Annals of Internal Medicine, p. 1. These are
mentioned to provide some reference for those seeking basic intormation on this
aspect of the E.I. problem. Further information, including a bibliography, may be
obtained from National CEBV Syndrome Association, P.O. Box 230108, Portland, OR
97223.

***EFFECT OF CHEMICAL SENSITIVITY ON THE IMMUNE SYSTEM, by Roller, who
is Dean of the College of Veterinary Medicine at Oregon State University at Corval
lis, appeared in the October 1985 issue of Immunology &. Allergy Practice, page 13.
This article provides an interesting, mainstream look at how chemicals may induce
immune dysfunction and thereby increase susceptibility to infectious and neoplastic
diseases, or provoke hypersensitivity and autoimmunity. Koller makes numerous
helpful observations which tend to support the hypotheses of many environmental
physicians.

***AGGRESSION IN CAT AND HUMAN PRECIPITATED. BY A CHOLINESTERASE INHI
BITOR is a case report by Bear, Rosenbaum and Norman in the July 1986 issue of
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Psychosomatics, p. 535. This report, which might seem comical to most readers of
that publication, actually presents an important observation; that pesticide exposure
(carbaryl) which inhibits cholinesterase may also cause aggressive behavior in
humans and other animals. The report discusses the irritable and assaultive
behavior which occurred in both a cat and its owner after he (the owner) applied
a commercial tick powder to his· cat.

Would this have been published if it lfere submitted by an environmental phy
sician? How about if the cat owner happened not to be a professor of medicine at
a New England university?

***THE ALLERGIC IRRITABILITY SYNDROME: FOUR CASE REPORTS AND A POSI
TION STATEMENT FROM THE NEUROALLBRGY COMMITTEE OF THE AMERICAN CAN COL
LEGE OF ALLERGY, was published in Annals of Allergy, July 1985 and was written
by Klein, Ziering, Girsh and Miller. I guees this is the American College of
Allergy's way of recognizing the validity and importance of work which they have
attempted to discredit for decades. Although Spear's 1958 article on The Allergic
Tension-Fatigue Syndrome in Children is cited, the work of clinical ecologists and
other non-traditionals is apparently 1.00 "tainted" to cite in such a mainstream
article.

***SELECTIVE LOSS OF THE SUPPRESSOR-INDUCER T-CELL SUBSET IN PRO
GRESSIVE MULTIPLE SCLEROSIS, by Morimoto, Hatler, et. al., is published in the
January 8, 1987 issue of the New England Journal of Medicine, p. 67. Is this evi
dence that MS patients may have altered sensitivity to chemical insults? What a
strange thought.

***ALLERGIC REACTIONS IN HEALTHY PLATELETPHERESIS DONORS CAUSED BY
SENSITIZATION TO ETHYLENE OXIDE GAS, was published in the Nov. 6, 1986 issue
of the New England Journal of Medicine, p. 1192. This study found one percent of
the donors sensitized to ethylene oxide. They state that this is much lower than
the 12 to 42 percent sensitization rate reported among patients receiving long-term
hemodialysis with membrane dyalyzers. No mention of the nurses and technicians
exposed to this sensitizing chemical, however. In addition, there is no attempt to
find out whether reactions to other substances were triggered by the sensitization
to ethylene oxide. One important note, however, is that these researchers found
two hypersensitive donors with negative skin tests and negative RAST assays but
did have specific basophil histamine release in response to ethylene oxide-albumin.

NEW CHEMICAL TESTS: THE SMOKING GUN IS IN SIGHT

In the January/April 1985 issue of EILR New York Attorney Pat Ellison reviewed
an article from the December 7, 1984 issue ot SCIENCE magazine entitled "Tracking
Exposure to Toxic Substances." That article discussed the detection of DNA
adducts, which are chemical carcinogens and mutagens which have become linked to
the DNA in human chromosomes. More recently, the January 3, 1986 issue of
Science included an article entitled "Detection ot Smoking-Related Covalent DNA
Adducts in Human Placenta" by Everson, Randerath and others.

Perhaps this type of testing is related to the Science News report, "Dioxin
Fingerprint Lingers tor Decades", October 4, 1986. This article reports on research

,----. by Peter Kahn of Cook College at Rutgers University and Michael Gochfeld trom
that university's medical school showing the extent of past exposures to dioxins.
The study found that the blood tat and tat tissue ot veterans who handled Agent
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Orange frequenUy had dioxin levels 15-20 years later up to seven times higher
than veterans with low exposure, and ten times hi~her than those not exposed.
According to Science News, this research has been corroborated by Larry Needham
at Centez-s for Disease Control. [Also,BNA Toxics Law Reporter, October 1, 1986.]

While on the topic of dioxin, the April 26, 1986 issue of Science News, page 264,
reports on a study which found nursing infants in North America could be receiv
ing up to 1,300 times the daily dioxin f~xposures recommended by CDC as being
potentially acceptable.' At this dosage, infanta nursed for a year may be starting
out life with 18 times the tifetime burden of dioxins considered potentially allowable
by ODO.The same·article stated that breast milk samples from Vietnam indicated
that some Vietnamese infants may be acquiring at least 100 to 400 times the allow
able lifetime dose ot dioxin for each year of nursing.

In addition to John Laseter's Enviro-Hea1th Systems, Inc., in Richardson Texas,
another firm, Pacific Toxicology Laboratories announces its availability to test for a
wide range of toxic. chemicals in blood &amples. Pacific Toxicology also provides
testing of urine and fat tissue and may be contacted at 1545 Pontius Avenue, Los
Angeles, CA 90025 (213) 479-4911.

And, what about formaldehyde? EILR is seeking more information on the
Thrasher test, which attempts to detect antibodies to formaldehyde.

RECENT [and not so recent] CASES

-----[Unnamed Employee] ~ Community College. Appeal before the Board of
Industrial Insurance Appeals, state of Washington, 1986. This case involved the
successful appeal from a workers' compensation determination of a 20% permanent
partial disability based on mental health impairment. The Appeals board reversed
and remanded the case, finding the claimant totally and permanently disabled due
to her exposure to f.()r~dehyde as a laboratory technician, and subsequent
extreme susceptibility to that substance.

The Board based its findings on a determination that formaldehyde can cause
organic brain syndrome and the wide variety of other physical symptoms exper
ienced by the claimant. The Board stated, "Although the majority view is that it
cannot [cause organic brain syndrome] the evidence presented persuades this
industrial appeals judge to accept the minority position. • • • It seems unlikely that
the bulk of her problems are psychological • • ." Expert witnesses for the claimant
included formaldehyde expert Peter Breysse from the University of Washington, an
environmental physician, a vocational rehabilitation counselor, a traditional allergist,
a psychiatrist, and a clinical psychologist.

This case was obviously well prepared and presented by claimant's attorney,
James D. Bailey, of the Seattle firm of Schroeter, Goldmark I. Bender. [Many thanks
to David Buscher, M.D. for bringing this case to our attention].

-----In the Matter of William Wood. Hearing held after denial of application for
vocational rehabilitation services form the Michigan Rehabilitation Services division
of the Michigan Department of Education, Dec. 8, 1986, Lansing, Michigan. After the
aforementioned hearing, at which the petitioner represented himself, the State
Director of Rehabilitation Services published an order stating that Mr. Wood was
eligible for that agency's services. The Director found that "environmental medi
cine" appeared to be an appropriate way to medically treat this chemically sensitive
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individual. He stated that, "Neither federal regulations or agency policy require
medical diagnosis according to a particular nomenclature, classification system, or in
the case of this disability, by a particular specialist. Therefore, there is no basis
upon which to reject the diagno~is given by Dr. Davey, the attending physician."

In ordering special undefined services to be provided, the Director stated,
"Physical restoration services may be provided to clients as part of their rehabili
tation program when it is necessary to aClhieve the vocational goal. • • • The· treat
ment plan prescribed by Dr. Davey has been beneficial. Dr. Davey is a licensed
physician in Michigan, a specialist and the treating physician. There is no basis in
regulation or agency policy for denying sponsorship for the needed treatment. tt

-----Schumaker v. Oliver B. Cannon &; Sons. Inc.. Ohio Court of Appeals, Elev
enth District, No. 10-247/251, Dec. 16, 1985 (Unpublished Opinion). Ohio Court of
Appeals affirmed a verdict of $750,000 (not counting prejudgment interest) for the
employee of a painting contractor working during the coating of a nuclear power
plant reactor room with "liquid envelOpe", which includes methylene chloride. The
painter was provided with no protective devices. He immediately suffered extreme
irritation of the nose and throat and later developed chronic lung problems and
pancreatic cancer. [29 ATLA L. Rep. 269]

-----Woodbury v. National Cellulose. Hawaii, Third Circuit Court, No. 8252, March
24, 1986. $450,000 settlement for pregnant secretary exposed to K-13 insulation
being applied in the hospital lab where she worked. The K-13 spray contains
SK-13, an adhesive composed of substances including ethyl acrylate, acrilonitrile,
and ethylene oxide, each of which has been shown teratogenic. The plaintiff's baby
was born with multiple severe birth defects (caudal regression syndrome) and died
after two weeks. Plaintiff alleged that the manufacturer of the adhesive and the
insulation as well as the installer were negligent in failing to warn the workers
and/or provide protective devices and ventilation. [7 Product Liability Law Reporter
(ATLA) 109]

-----Lemons v. Blue Cross Association. U.S. Dist Ct., N.D. Ill, Eastern Division,
No. 79 C 98 et. al. According to a report sent in by Frank Slocum, an insurance
case of interest to those in the E.I. community was tentatively settled in 1985. The
case involves a class action of Federal employees insured under the Blue Cross
Blue Shield Government-Wide "Service Benefit Plan". The suit alleged that these
plaintiffs· were illegally denied benefits under the plan's "not medically necessary"
clause. The settlement would reimburse all members of this class who had claims
denied by the insurance carrier as "not medically necessary". Perhaps this case
will be worth looking into. Attorney for the plaintiffs is George F. Galland, Jr., of
Davis, Barnhill &. Galland, Chicago.

-----Pierce v. West Anaheim Pharmaceuticals. U.8. Dist Ct, D. Colorado, No.
83-z-2181, July 23, 1986. Plaintiff's dentist overfilled one of her molars, during a
root canal, with N-2 or Sargenti paste, which contains paraformaldehyde. Her lower
left facial area, inclUding her lip, was permanently paralyzed .as a result of nerve
damage which followed. Verdict of $150,000 against the manufacturer of the Sar
genti paste. [5 Product Liability Law Reporter 121]

-----Borello v. U.S. Oil Co•• 388 N.W. 2d 140 (Wis. 1986). Plaintiff's case against
the installers and manufacturers of a defective furnace was dismissed on a motion
for summary judgment. At question is the application of the discovery rule to the

---_.__ .._-
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statute of limitations. Plaintiff suspected the furnace immediately when she began
to experience dizziness and headaches. She sought medical attention and testing
but was consistently told that the furnace was not the cause. Almost 2 years later,
she was· told by a physician that her condition was caused by metal fume fever due
to· zinc and lead emissions from the defective furnace. Two years after that, she
commenced an action.

The Wisconsin Supreme C()urt affirmed the appellate court's reversal of the
case, holding that plaintiff's subjective suspicion as to the cause of the injury is
not sufficient to trigger the statute of limitations. The limitations period will not
begin to run until plaintiff has an objective basis from which to conclude that her
injury resulted from defendant's conduct. [5 Product Liability Law Reporter 117]

-----Sterling v.· Velsicol Chemical Corp., U.S. Dist. Ct., W.D. Tenn., No. 78-1100,
August 1, 1986. $12.7 Million dollar verdict to five "flagship" plaintiffs and the
remainder of the class composed of 'residents whose drinking water was poisoned
by toxic chemicals including carbon tetrachloride, chloroform, heptachlor, napthal
ene, toluene, and benzene. This was an extreme example of corporate misconduct
which resulted in personal injury [e.g., a variety of cancers, liver disorders,
kidney, skin, stomach, eye and nervous disorders, reproductive problems and birth
defects, and immune dysregulation]. One of the expert witnesses in this trial was
Alan S. Levin, M.D., whose testimony is published in a 1984 research monograph
entitled "Proof of Damages in Toxic Tort Litigation" prePared by the Chemical &.
Radiation Waste Litigation Reporter, Washington, D.C. [29 ATLA L. Rep. 378]

According to the National Law Journal of October 20, 1986, the Plaintiffs' attor
ney, Sidney W. GUreath, of Knoxville, stated that $875,000 of the compensatory
award was for damage to the plaintiff's immune systems, the first such ruling in
the country. Velsicol appealed the verdict to the 6th U.S. Circuit Court of Appeals
after their final post-trial motion had been rejected by Judge Horton.

[Comment: This is a precedent-setting case which we will all follow with great
. interest. Immune system dysregulation, where it is found, may be a way to provide
compensation for victims who might otherwise be found to be lacking sufficient
injury to be awarded damages for fear of cancer, etc.]

-----Falk v. Puritan Pride, Inc., N.J., Middlesex County Superior Court, No.
L-008967-84, Feb. 20, 1986. Vitamin distributor advised plaintiff to take megadoses
(500 mg/day and later up to 5 grams /day) of vitamin B-6 for premenstrual edema.
Plaintiff began to feel tingling in her neck, legs, and soles of her feet after a
while and eventually could walk only with a cane. She was diagnosed with pyri
doxine-toxic large ·fiber sensory neuropathy, which improved greatly within 7
months of discontinuing the B-6. Settlement for $71,500. [5 Product Liability Law
Reporter 154]

-----Cullender v. BASF Wyandotte Corp., 381 N.W.2d 737 (Mich. App. 1985. Dece
dent was found to have a cancerous tumor of the colon. Three years later he dis
covered, through his own research, that seat cushions he used at work exuded
acrylonitrile, which can cause colon cancer. He filed suit a year later and
subsequently died. The trial court dismissed the case as violating the three-year
statute of limitations. The court of appeals reverses, holding that the statute does
not begin running until the plaintiff knows or should know both of the injury and
that the injury was caused by defendant's conduct. [5 PLLR 70] --/
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-----Tuttle v. Tindol Services. Ga., Fulton County Superior Court, No. D-6563,
Aug. 1986. Plaintiffs contracted with defendant to have their home treated for
termites and powder-post beetles. The house became contaminated with chlordane
and heptachlor and plaintiffs suffered acute respiratory and central nervous sys
tem symptoms and may suffer catastrophic illness, including cancer, in the future.
Plaintiffs were forced to abandon the house. The jury awarded $651,700, of which
$250,000 were punitive damages. Plaintiff's toxicology experts were Robert K.
Simon, Washington, D.C., and Samuel Epstein, Chicago, IL. [29 ATLA L. Rep.425]

------Anderson v. W.R. Grace, Co., U.S. Dist. et., D. Mass., No. 82-1672-S, Sept.
22, 1986. A settlement reportedly around $8 Million was reached in this landmark
case which was the subject of several stories in EILR over the past couple of
years, especially given the role of Trial Lawyers for Public Justice in this case.
Plaintiffs were 13 families from Woburn, Massachusetts who were exposed to trichlo
roethylene and perchlorethylene when their drinking water was contaminated by
defendant's negligent disposal of these substances. The families suffered six leu
kemia deaths and various other illnesses.

Alan S. Levin, M.D. was one of the major experts for the plaintiffs, who had
recently won Phase I of the trial against W.R. Grace, only to have Grace's motion
for a new trial granted due to inconsistencies in the jury's answers to special
interrogatories regarding liability in Phase I of the trial. [29 ATLA L. Rep. 425;
National Law Journal, October 6, 1986]

-----Drinkard ~ Independent Petrochemical Corp., Mo., Circuit Court tor St.
Louis, No. 832-05206. A tentative settlement of $19 Million was reported, by The
National Law Journal of Deeember 1, 1986, in the Dioxin claims of more than 100
Missouri residents, including people from the notorious Times Beach, Missouri, the
town shut down by the U.S. Government due to dioxin contamination. The dioxin
was spread when a local contractor, RusseU M. Bliss, sprayed waste oil he was paid.
to haul away onto roads, parking lots, and horse stables at 11 sited in Missouri.
Plaintiffs alleged health problems ranging from cancer to liver and immunological
trouble. The settlement must be approved by a Florida federal court in a bank
ruptcy proceeding for one defendant and by several probate courts, since four of
the plaintiffs have died since the suits were filed. [Source: The National Law
Journal, December 1, 1986, p. 3].

-----[Unnamed worker] v. Carolina Power .!.... Light Co., A Settlement of
$68,949.96 has been reported by EILR subscriber Leonard T. Jernigan, Esq. of Ral
eigh, North Carolina in a recent Workers' Compensation case. The case involved a
worker who developed chemical hypersensitivities after being over-exposed to
ammonia from blueprints. According to Jernigan, the claimant developed such sen
sitivities that she suffered debilitating symptoms when exposed to perfumes, hair
spray, gasoline, shampoo, suntan lotion, cigarette smoke, etc. When not exposed to
these chemicals she seems to be perfectly normal.

Traditional physicians would make no relevant non-psychiatric diagnosis since
they felt that there was no evidence of such effects from ammonia in the medical
literature. Fortunately, a North Carolina physician with experience in enviroQ,mental
medicine recognized the problem. Additional testimony by way of deposition was
given by a physician in San Francisco.

[Comment: Our hat is off to Mr. Jernigan. This was an extremely difficult and
non remunerative case. Yet Mr. Jernigan saw the injustice faced by this chemical
victim and took her: on.]
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From'the Editor of IILR:

This article appeared in the October 1986
Special "Toxic Torts" issue of TRIAL.
It is reprinted in IILR with the kind per
mission of that magazine.

TRI~L magazine is the official publication
of the Association of Trial Lawyers of
Ame~ica, the largest organization representing
plaintiff's attorneys. It routinely covers
topics of interest to anyone involved with
litigation. Subscriptions are available for
this monthly publication at $24 a year.

TRIAL

1050 31st Street, N.W.

Washington, D.C. 20007-4499

EILR wishes to thank TRIAL magazine for its
conc,rn and interest in Ecological Illness
and its victims. We also thank Editor
Claudia Postell, and the ATLA attorneys
who *ecommended and reviewed this article,
for ~aking it possible to "spread the word"
to A1LA members and the legal community in
gene~al.

the illness). In fact, it may be mul
tifactorial, including multiple chemi
cal exposures and host factors. Lia
bility would often be based on indirect
proof of causation. Second, El does
not have the unique symptoms found
in the readily compensable occupa
tional diseases like asbestosis. Since
the symptoms are nonspecific to the
disease (headaches, fatigue), it is more
difficult for victims to even be proper
ly diagnosed, let alone compensated.

The scope of this unusual cluster of
illnesses is broad. El may befall a stu
dent moving into a new apartment
that has formaldehyde emissions
from carpeting and furnishings, a
high-tech industry worker exposed to
hazardous solvents, or a schoolteach
er working near a spirit duplicator. A
major cause of El appears to be the
pollutants in modem, air-tight office
buildings. 7

Indoor pollutants like pesticides,
fumes from gas ranges or poorly vent
ed attached garages, detergents, dis
infectants, glues and solvents, paints
and coatings, defective furnaces, un
vented kerosene space heaters, and
tobacco smoke play a major role in
the development of EI.For these in
door pollution cases, choices must be
made about proceeding against
potential defendants like product
manufacturers, employers, building
owners and managers, and architects _
and engineers. In many cases, it will
be impossible to isolate even one
defendant.'

While such sensitivities are noted in
the scientific literature, traditional
physicians, including most allergists,
often believe that chemical sensitivi
ties are rare, that they are caused by
only a few substances, and that their
effects are usually limited to skin dis
orders. But a growing number of phy
sicians and researchers, including
those belonging to the American
Academy for Environmental Medi
cine (AAEM)' and other subspecialty
groups, believe that generalized chem
ical sensitivities are becoming a major
health problem.

Treatment

The best treatment for El, it ap-
pears, is for the sufferer to avoid all .~,
offending substances. This advice 0
may be far more difficult to follow
than one might believe. For example,
formaldehyde is involved in 8 percent

TRIAL. October 1986
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of the U.S. gross national product.
Formaldehyde is present in pressed
wood products in building materials
and furnishings; in a wide range of
products and byproducts like tobac
co smoke, perfumes, toilet paper,
permanent-press clothing, carpeting,
drapes, and shampoos; in scientific
and medical laboratories, many in
dustrial processes, and mortuaries;
and in outdoor pollution.

Avoiding formaldehyde means
avoiding the modern office building
and factory. Such a limitation on a
person's possible work environment
could result in total disability. Avoid
ing formaldehyde means no restaur
ants, theaters, shopping malls, and
courthouses. Also, the victim must
find or create a place to live that ex
cludes all sources of the substance.
That takes money.

Avoiding pesticides is also difficult,
as many workplaces use chemical pest
controls periodically. Also, exposures
come from chemicals used on lawns
or by exterminators in apartment
buildings, residues in foods, mosqui
to and other pest sprays, etc. Heavy
pesticide use may make agricultural
regions uninhabitable for those with
El.

Natural gas is also difficult to
avoid. Finding an all-electric building
may be difficult. Also, it may be im
possible to find a workplace that does
not have natural-gas emissions and
other offending agents as well.

Besides the difficulty and cost of
avoiding exposure to substances like
formaldehyde, El victims must face
the social isolation that results from
their illness. Most people simply can
not understand that some people
must, for the sake of their lives, avoid
twentieth-century conveniences. The
emotional cost to the victim, who is
often ridiculed and abandoned by
friends and family, is high. And these
costs are insidious in that they cause
the victim to withdraw even further
from a normal life.

As El becomes better understood,
the stigma will diminish, and govern
ment research and assistance will be
available.10 Until then, victims are in
a vulnerable position. The same dis
abilities that interfere with their em
ployability also interfere with their
ability to find and secure medical
treatment, government entitlements,
and legal representation for personal
injury and product liability actions.

TRIAL, October 1986

Sources

As with most "emerging" topics in
law, sources on El are meager, but
improving. Besides the typical re
sources on toxic tort and product lia
bility, the ATLA Products Liability
Medical Malpractice Exchange main
tains a file on Allergy and Peculiar
Susceptibility, as does the National
Organization of Social Security Clai
mants' Representatives.

An article in the May 1986 issue of
TRIAL11 examines some dimensions
of this problem and discusses Dr.
Levin's work in Edrich v. Farinon
Electric12 and Anderson v. Cryovac,
Inc. 13

The June 1986 issue of the National
Geographic14 has an excellent essay
on the immune system, replete with
photographs of the cellular compo
nents of the system at work and un
der attack by pathogens. Familiarity
with the basic mechanisms of the hu
man immune response is essential in
handling an El claim.

The Ecological Illness Law Report
(EILR)15 provides information on the
legal aspects of this area, which cuts
across legal specialties like toxic torts,
social security, insurance bad faith,
medical negligence, product liability,
workers' compensation, and even as
pects of criminal defense (mens rea),
antitrust, intentional torts, and slip
and-fall cases. EILR also operates a
free lawyer referral service for lawyers
interested in these cases.

The Chlordane/Heptachlor Litiga
tion Clearinghouse, which was or
ganized at the ATLA Convention in
1986, is located at 530 7th St., S.E.,
Washington, DC 20003. It is run by
the National Coalition Against the
Misuse of Pesticides.

The Lawyer's Role

How is the trial lawyer to help the
victim? Often, the first step is to un
derstand that this potential client may
have talked with several lawyers be
fore you, each exhibiting varying
degrees of disbelief that the client ac
tually is ill, each uncertain that such
a case is winnable, and each con
cerned that the client is a bit odd.
Also, the client may have spent years
seeking diagnosis and treatment from
physicians only to be told that he or
she is not ill. Therefore, you should
be especially understanding, for El
sufferers are victims not only of our

chemical age, but also of thj:: ar
rogance that often attends areas pf ig
norance in medicine.

It may be necessary to interview
potential clients in what they co~sider

to be "safe" environments, like old
buildings with which they are famil
iar or their homes. Act as if yo,r cli
ent were the victim of another dis
ability, like wheelchair-bound people
who once were unable to enterntany
buildings until strict federal accessibil
ity laws were enacted and enforced.
(In fact, provisions of § 504 of the Re
habilitation Act of 1973 are being
used to require reasonable accommo-

. dations for El victims. 16)
The potential client may alsp ask

that you avoid wearing freshly dry
cleaned garments and using scented
products like perfumes and shampoo.
Do not be offended by these requests,
but be open about how far you are
willing to go to accommodate the
client.

Medical Experts

A good medical evaluation may
not be possible from your favorite lo
cal allergist. Few physicians are
trained in environmental illnesses, and
even objective doctors may bereluc
tant to provide their stamp of ap
proval in an area they perceive as
controversial.

It is important to avoid entering
into the controversy between groups
like the American Academy of Aller
gy and Immunology and the Ameri
can Academy of Environmental Med
icine.17 The crossfire between these
groups can destroy the trial atmos
phere necessary for a reasoned evalu
ation of the facts. l' In fact, the areas
of controversy will usually pertain to
treatment modalities that have little or
nothing to do with the narrow issues
of fact and medical opinion involved
with your case. Even the staunchest
opponents of El often fail to persuade
anyone that this illness does not exist,
and even skeptics will most likely ad
mit that the proper treatment is avoid
ing contaminants.

Some physicians have said thllt El
does not exist an9 that those who
claim to have it are suffering from
psychological, not physiological, dis
orders. You may want to explore such

- statements in deposition and in cross
examination.

Contact AAEM for lists of its
members by region. While many are I



not enthusiastic about getting in
volved in litigation, some understand
that their patients can generally not
afford medical care and avoid chem
icals without adequate compensation
for their damages. Also, consult the
EC(J/ogica/ ///ness Law Report for
.help in finding medical experts and
technical information.

If your client is currently under the
care ofa physician, ihis may enhance
the medical credibility of the case.
Since few physicians (only about 350)
pralCtice environmental medicine and
the! main treatment is avoidance,
some victims feel it is not worth the
effort (and health risks) to travel to
and to pay precious dollars for doc
tors' appointments.

Also, where the client has what ap
pears to be psychological symptoms,
laWlyers have found it helpful to have
a psychiatrist who understands this
field evalute the client. This is usual
ly done in Social Security cases, but
it may be helpful to confront the
defense's temptations to characterize
the problem as psychosomatic and
your client as a "nut case." Since
mahy potential symptoms of El are
neuropsychiatric and the illness places
extraordinary pressures on its victims,
do not be surprised if the psychiatrist
finds emotional problems. But the
critical factor is to establish whether
the' problems are the result of a phys
iological disorder (El) or a psycholog
ical one (a personality disorder in
volving malingering, for example).

Definitions

think carefully about what to call
El. To call it an "allergy," even a
"chemical allergy," presents difficul
ties. First. it may create the impres
sion that allergists know everything
ab~ut this field. Nothing is further
fram the truth. In fact, you could ar
gue that the environmental physicians
in AAEM are the only clinical physi
cians trained in this field and that,
from a research perspective, the rele
vant specialists are in occupational
medicine, toxicology, psychoneuro
immunology, etc.

Some lawyers recommend avoiding
all references to unusual illnesses and
reactions like El, by whatever name.
Instead they recommend using any
traditionally accepted illnesses (Le.•
those that can be confirmed with "ob
je<hive" laboratory tests) the client
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may also have. Even where such ill
nesses are documentable, you must
consider that the compensation
received for non-El illnesses is likely
to be grossly unfair to the victim.
Avoiding the term ecological illness
es may also be unnecessary, given the
growing willingness of formaldehyde
and other chemical defendants to set
tle cases involving these diseases. I'

Also, be wary of terms like "sus
ceptibility" or "sensitivity," because

C'they may POIDt the finger at the vic-
tim rather than at the chemical agent.
"Chemically induced immune dis
regulation" and "systemic chemical
poisoning" are examples of descrip
tors that present a solid picture to the
jury.

Another critical problem involves
the possible defense argument of pre
existing condition or susceptibility.
Here, it may be helpful to make the
distinction betweeen allergy and El.
Often, the victim will have had a his
tory of allergy. If the defense succeeds
in confusing allergy with El, a jury
may think that one necessarily flows
from the other. It may then appear
that the real problem is susceptibility
rather than chemical exposures and
that the victim would ultimately have
developed these problems even with
out the exposure that the defendant
caused.

In dealing with this argument, it is
important to be familiar with the case
law, which appears to be moving in
favor of the "susceptible" individu
al. 20 But it may be useful to explain
that the victim was "made suscept
ible" to chemicals by the defendant's
exposure. While the victim may have
had some increased risk of develop
ing the illness (this is easy to say after
he or she did, in fact, develop the dis
ease), few people with even severe al
lergies appear to develop El. Thus,
the exposure triggered the illness. A
traditional allergist on the defense side
may be willing to say that El is not an
allergy and that it cannot be caused by
allergies.

Finally, there is no substitute for re
search. New reports in the medical lit
erature and from government agen
cies are increasing the credibility of
this field. Keeping abreast of these de
velopments will help ensure that you
do not turn away good, solid cases
and that you will be prepared to give
your best effort to those you do
take. !!!

Notes
, Levin, Medical/Scientific Considerations in

Chemically Induced Diseases. ECOLOGI·
CAL ILLNESS L. REP. Jan.lFeb. 1984,
at 4.

2 T. RANOOLPH & R. MOSS, AN AL
TERNATIVE APPROACH TO ALLER
GIES: THE NEW FIELD OF CLINICAL
ECOLOGY UNRAVELS THE EN
VIRONMENTAL CAUSES OF MEN
TAL & PHYSICAL ILLNESSES (1980); I.
BELL, CLINICAL ECOLOGY: A NEW
MEDICAL APPROACH TO ENVIRON
MENTAL ILLNESS (1982); P. SAIFER &
M. ZEU.ERBACH, DETOX (1984). .

• U.S. SURGEON GENERAL, HEALTHY
PEOPLE: THE SURGEON GENERAL'S
REPORT ON HEALTH PROMOTION
AND DISEASE PREVENTION 105
(1979).

• REPORT OF THE AD HOC COMMIT
TEE ON ENVIRONMENTAL HYPER
SENSITIVITY DISORDERS 17 (Aug.
1985).

• One successful immune-disregulation case
is Bandura v. Orkin Extenninating Co., No.
83-e-9049 (N.D. Ill. May 6. 1986).

Trial Lawyers for Public Justice has un
dertaken Rizzeuo v. Velsicol Chem. Corp.,
No. 5707 (Philadelphia County, Pa. Ct.
C.P. March 1985), which is a chlor
dane/heptachlor case.

I Gleeson, Chemically Induced Immune Dis
regulation: Choosing Pandora's Box, in I
DEFENDING CHEMICAL EXPOSURE
CASES 64 (1985).

7 Petricone. Indoor Air Pollution: A Problem
Festering Behind Closed Doors, TRIAL.
Sept. 1984, at 74; Bartlett, Office Illnesses,
TRIAL. May 1986, at 57.

I Davis. Potential Liability For Indoor Pol·
lution, Paper #86-35.4, 1986 Annual Meet
ing of the Air Pollution Control
Association, June 25, 1986, Minneapolis,
MN.

I AAEM, p.a. Box 16106, Denver, CO
80216. 4-

'0 ~supranoteJ{ at 269.
" PosteU. Chemical Exposure: Exploring the

Unknown. TRIAL, May 1986, at 85.
" No. 258113 (San Mateo CaI. Super. Ct. med

Oct. 1981).
.. No. 82-1672-S (D. Mass. filed June 15,

1982).
.. Jaret, Our Immune System: The Wars

Within. 169 NAT'L GEOGRAPHIC 702
(1986).

.. Ecological Illness Law Report, P.O. Box
1796, Evanston, IL 60204.

.. Vickers v. Veterans Administration, 549 F.
Supp. 85 (W.D. Wash. 1982) {construing the
Rehabilitation Act, 29 U.S.C.S. § 706 (Law.
Co-op Supp. 1986».

" 'A Shadowy Area, • NEWSWEEK, Aug.
23, 1982, at 45. 4-

01 ~supra notelt at 266-69.
It Rece~t Cases, ECOLOGICAL ILLNESS

L. Rep. Jan.lFeb. 1986, at 6.
20 E.g., Tiderman v. Aeetwood Homes, 684

P.2d 1302, 1305 (Wash. 1984)(holding pre
existing allergy to formaldehyde no defense
to duty to warn when product contained an
ingredient harmful to an appreciable class
and injury resulted from its proper use).

TRIAL. October 1986



VOLUME IV (1986-7)
P.O. BOX 1796

PAGE 15

ECOLOGICAL ILLNESS LAW REPORT
COPYRIGHT 1987 E.I.L.R EVANSTON

EILR IN THE NEWS

Vou know that you are gammg respectability when you publish an article in a
prestigious, esoteric journal. However, you know that your message is really', being
heard "out there" when a trade association publications presents one of your, talks
in a three-part series. The Air Conditioning, Beating .. Refrigeration News, a trade
publication based in Troy, Michigan, recently [Nov. 24, Dec. 1, and Dec. 8, 1986]
reprinted Earon Davis' paper "Potential Liability for Indoor Pollution", whieh was
originally delivered before the Air Pollution Control Association's 1985 Annual
Meeting and was printed in the previous issue of EILR.

Spurred on by Earon Davis' much heralded article in TRIAL magazine el1ltitled
"Ecological Illnesses", which appears in this issue of EILR [Reprints .available from
EILR at $2.00 for the first copy and $1.00 for additional copies], EILR has! been
receiving increased support and recognition from many sectors of the E.I. c<!)mmu
nity as well as the plaintiff's bar. Numerous patient organizations and chapters of
the Human Ecology Action League have strongly endorsed EILR and the efforts of
its Editor. Many thanks to the leaders and supporters of these important support
groups, including Jim LeRoy, Joy Rothenberg, Mary M. Nelson, Peggy Dunlap, Pat
Ellison, SUBan Molloy, Helen Marr, and many others.

In-depth information on the TRIAL article has been published in newsl~tters

from organizations such as the American Academy of Environmental Medicine i[Sub
scriptions available for '18 per year in the U.S. from AAEM, P.O. Box 16106, D.nver,.
CO 80216], the Environmental Health Association-Dallas, and the Human Eealogy
Foundation of Canada (and soon the Human Ecology Action League), not to mention
Clinical Ecology: Archives for Human Ecology in Health and Disease [Volume IV,
Number 2] edited by Lawrence D. Dickey, M.D.

Dr. Dickey also reprinted Mr. Davis' paper, "The Legal Side of Ecological Ill
ness" presented at the 1984 meeting of the Society for Clinical Ecology, as well as
the EILR coverage of the Thomson Committee report in Ontario, Canada. ' This
important publication is available at only '26 per year for individuals in the U.S.
from Clinical Ecology Publications,· Inc., 109 West Olive Street, Fort Collins, CO
80524.

NEW PUBLICATIONS

-----JOURNAL OF ENVIRONMENTAL LAW AND LITIGATION is a new law review
journal produced at the University of Oregon School of Law, with Michael D. Axline
and Chapin D. Clark serving as faculty advisors. This first issue looks quite good,
not just in style but in its content, energy, and independence. The Pacific North
west has been the scene of a disproportionate number of environmental litigation
victories. It is not coincidental that this new publication has emerged in that
location. Published annually, this journal is available for '8.00 a year ifrom:
Journal of Environmental Law and Litigation, Law Center, Eugene, OR 97403.

-----SANTA CLARA VALLEY INTEGRATED ENVIRONMENTAL MANAGEMENT PROJECT,
May 30, 1986, presents a new approach to environmental risk. Part of what the
U.S. Environmental Protection Agency calls an "integrated environmental manage-
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ment project", the report assesses all types of environmental hazards for a given
geographical area, including air, water, drinking water, polluted land, and contami
nated .game foods such as fish.

One conclusion is that 10% of the residents of California's Santa Clara Valley
"may be exposed to chemicals at levels high enough to pose a risk of effects other
than qancer. "[pages 6-6 and 6-7]. The main stated threat is that 100,000 individu
als halve increased risk of lowered blood cell counts due to outdoor exposures to
benzeme. Paid for by your tax dollars, you may get this report from: Regulatory
Integration Division, Office of Policy Analysis, Office of Policy, Planning and
Evalu~tion, U.S. Environmental Protection Agency, Washington, D.C. 20460 [or from
your ~ongressperBOn, if necessary].

--:---ENVIRONMENTAL HAZARDS IN THE HOME is a series of fact sheets and bra
chure~ put together by the Connecticut Fund for the Environment. Topics include,
Sources of Radiation in Home Appliances, Automotive Products, Formaldehyde, Gas
Appliances, and Household Cleaners. According to the CFE Education Coordinator,
Faith Larken, this entire packet will be sent to EILR readers for $2.00. Connecti
cut Fund for the Environment, 152 Temple Street, New Haven, CT 06510 (203)
787-0646.

--....--NEW PAMPHLETS: "Indoor Air Quality • • • A Number One Priority" is
available from the Consumer Federation of America, 1424 16th Street, N.W., Washing
ton, D.C. 20036. Four helpful pamphlets from the American Lung Association are
available from your local lung association: "Air Pollution In Your Home?", "Home
IndooIt Air Quality Checklist", "Indoor Air Pollution in the Office" and "Office
IndooI! Air Quality Checklist".

R~questing these pamphlets does more than provide the consumer with informa
tion. It also indicates that there is strong public concern about indoor pollution.
Believ~ us, these groups [both local and national] do keep track of how many of
each pamphlet they distribute. The numbers of such requests are important fac
tors When these organizations develop their funding and program decisions for the
next Jtear. The same holds true for "Indoor Air Quality Notes" below.

----INDOOR AIR QUALITY NOTES is a series of six page fact sheets on impor
tant ilndoor pollution topics. Prepared by Thad Godish, Ph.D., who is a leading
exper~ on this topic, they are published by Ball State University and are available
free df charge. These revised and updated version of a previous series of publi
cation. bearing the same title begin with two publications on formaldehyde pub
lished in the Summer of 1986. Send a stamped, self addressed envelope to Natural
Resources Department, Ball State University, Muncie, IN 47304.

~----MAKING POLLUTERS PAY: A Citizens' Guide to Legal Action and Organiz
ing is! a new workbook for toxics victims from the Environmental Action Foundation,
Washilllgton, D.C. Written by Andrew O. Moore, the book seeks to assist individuals
and acl:tivists "as they consider going to court with tort claims, and throughout the
many !stages of a lawsuit." Unfortunately, EILR did not receive its review copy
prior to our publication date [for some hopefully benign reason] and, therefore, we
have ttothing to base a review on. However, EAF is generally "on our side" and we
wanted. to alert EILR readers of this publication as soon as possible. It will be
revie\fed more fully in the next issue. Prices: $15 for Individual Activists, $20 for
PUbli9 Interest Organizations; $40 for Libraries, Institutions, Professionals; and $100
for B\ilsinesses. Include an additional 10% for postage and handling and send your
check I to Workbook-EAF, 1525 New Hampshire Ave., N.W., Washington, D.C. 20036.
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-----THE CITATION: A MEDICOLEGAL DIGEST FOR PHYSICIANS is a new I twice
monthly health law-medical malpractice digest prepared by the General Coun,el of
the American Medical Association. The material covered is similar to that in Ameri
can Medical News, but with more depth and greater attention to legal details, I such
as case citations. The cost is $120 per year; $80 for AMA members. Contact: I The
Citation, AMA Subscription Department, 535 North Dearborn Street, Chicagp, IL
60610. ~ !

. -----THE ENVIRONMENTAL HEALTH REPORT is a new newsletter which prtvides
abstracts of environmental and food allergy-related articles from scientifi and
medical journals. The Editor of this non-technical publication, S.D. Grego y, is
aware of ecological illnesses and provides an interesting range of information~ For
more information write to The EH Report, P.O. Box 7955, Dallas, TX 75209.

-----NATIONAL ACADEMY OF SCIENCES ON SMOKING: TWO REVIEWS AND A COM
MENT. Two recent book-sized reports from the National Academy of Science have
dealt major blows to some of the tobacco industry's disinformation campaigns.! While
not directly recognizing ecological illnesses, the reports do provide irrefutable
documentation on the more traditional tobacco-induced illnesses, and some r~ogni

tion of the fact that certain individuals appear sensitive to tobacco smoke. Bbth of
these reports were prepared by committees of the National Acade$y of
Sciences/National Research Council's Board on Environmental Studies and Toxicology.
They are available from the National Academy Press, 2101 Constitution Avenue, N.W.,
Washington, D.C. 20418. I .

!

Environmental Tobacco Smoke: Measuring Exposures and Assessing iHealth
Effects (1986, 352 pages, paperbound, $19.95) makes numerous recommendatiops for
future research. Included is a statement that, ". • • it is prudent to eliminatle ETS
[Environmental Tobacco Smoke] exposure from the environments of small children."
[page 9] I

The Airliner Cabin Environment: Air Quality and Safety (1986, 303 pages,
paperbound, $23.30) makes numerous more dramatic recommendations, such as~ "The
Committee recommends a ban on smoking on all domestic commercial flights, foJ' four
major reasons; to lessen irritation and discomfort to passengers and crew, to
reduce potential health hazards to cabin crew associated with ETS [Environmental
Tobacco Smoke], to eliminate the possibility of fires caused by cigarettes, and to
bring cabin air quality into line with established standards for other closed! envi
ronments." [page 6]

The most important finding, however, couched in somewhat vague langmf.ge, is
t.hat air quality in airplanes is barely passible without the addition of tpbacco
smoke. In fact, the report makes it appear that the industry practices of i~reas

ing recirculation while on the ground, at night, and whenever they can get. away
with it, results in cabin air quality which is not fit for humans. Of course, those
of us who use airlines can attest to this fact. Another critical assertion i~ that
separate sections tor smokers and non-smokers definitely do not provide a p~ssable
smoke-free environment for those in the non-smoking section given the current
design of air handling equipment.

These reports mark important milestones in the fight against the most se~seless
and preventable of all chemically induced illnesses. Now, even the conseltvative
National Academy of Sciences recognizes many of the hazards of tobacco limoke.
President Reagan's own U.S. Surgeon General Koop has taken as strong a· stand
against the tobacco industry as anyone. When the AMA is added in, it is quite
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appar~nt that smoking is on its way out. However, it still shocks the conscience to
know ~hat millions have already died from smoking and that billions of dollars are
draine~ from our economy annually by this activity. Even the military has launched
a cam~aign against smoking, stating that it adversely affects our ability to defend
our nation•

.!-~.!-AND SOME COMMENTS ON EFFORTS TO CURB SMOKING. What can we, as
individuals, do to help our nation meet the Surgeon General's goal of a smoke-free
societY! by the year 2000? In addition to the important and valuable work done on
the na~ional and local levels by groups such as Action for Smoking or Health (ASH),
and G....SP, we, as consumers and voters must each understand that the cigarette
distribtution network is the area in which we can have the greatest impact (that
cigare~te vending machine in a local restaurant or shop, those stacks of cigarette
cartonS in your local grocery story or supermarket). These are public statements
that signify our communities' approval of tobacco use. These are public statements
suppo!iting tobacco smoking to which our children are constantly exposed. Let
these merchants know how you feel. Ask them to stop selling tobacco products, or
at least to remove them from public view.

Map.y merchants are profiting nicely from the suffering tobacco causes. What
could "lJe more hypocritical than the pharmacist or drug store owner selling ciga
rettes I along with medications and supplies to comfort and assist the victims of
tobacc~? Only the hospital which does the same! In the larger scheme of things,
how c~ we attack smoking nationally without looking in our own neighborhoods?
As long as merchants are willing to profit from death and disease, and as long as
magazine and newspaper publishers are eager to sell their pages for tobacco
money" we may be wasting our time fighting the well-paid tobacco-bats lobbyists on
Capitol IHill.

Ho~ can we single out tobacco from amongst other hazardous products? It is
not as I if tobacco has. any socially beneficial use, like any of the other hazardous
products which we regulate, tax highly, or take other precautions against. Tobacco
has no, use which does not pose a significant hazard to the user and bystanders.
Tobacc~, if used as directed, will cause death and disease.

It :is time for a major grass-roots offensive against the distribution of tobacco
produc~s. If the costs (and inconveniences) of obtaining cigarettes are increased,
the sJ40king behavior will diminish. Nothing illegal; nothing deceptive; nothing
nasty; I nothing confrontational. Just let your merchants and building managers
know t~at ;you are opposed to public displays of tobacco products. As shopkeepers
respon~ to this growing sentiment make sure that you patronize them when at all
convenlent. Everybody now knows about the hazards of tobacco smoke, even the
expert~. It is time for each of us to seek the removal of tobacco and its smoke
from t~e lives and surroundings of our families. Period.

---1--DISSENT IN MEDICINE: NINE DOCTORS SPEAK OUT is the fascinating col
lection •of papers and discussions drawn from a 1984 conference of medical dissen
ters s~onsored by the New Medical Foundation. Chaired b;y the renowned medical
dissen~r/author Robert S. Mendelsohn, M.D., the conference included at least two
presentations relevant to EILR readers; Samuel Epstein, M.D. on "Environmental
Issues in Medicine" and Alan Scott Levin on "Corruption in American Medicine."
The ot""er speakers were physicians George Crile, Henry Heimlich, Edward R. Pinc
kney, II>avid Spodick, Richard Moskowitz, and Gregory White. This 187-page Contem-
porarYI Books paperback is available for $8.95. ~
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-----TRACKING TOXIC WASTES IN [your choice ofl OHIO, CALIFORNIA, mlJt{EW
JERSEY are valuable citizen "Guides to Federal and State Government InforJPation
Sources on Chemical Wastes from Industrial Plants". The cost is '15 each; $7.~O for
non-profits. Contact: Inform, 381 Park Avenue South, New York, NY 10016. I

-----THE LAW OF CHEMICAL REGULATION AND HAZARDOUS WASTE, by: Prof.
Donald W. Stever, Clark Boardman, 1986,lrs90 looseleaf pages with index, $95.00.
"Regular" updating to be available for purchase separately. i

The recent EILR review of the new Bureau of National Affairs publicationJ Tox
ics Law Reporter (IV EILR No. 2/3, 1986, p. 8.) indicated the pressing need! for a
reformation of traditional environmental information sources to reflect the lemer
gence of toxic chemicals as an area of primary concern. The BNA creation f.lls an
important void by providing news of litigation involving toxic chemicals alon. with
the traditional BNA focus on regulatory developments. .

A recent addition to Clark Boardman's Environmental Law Series pres~nts a
similar step in the right direction by pulling together, into one looseleaf tr,atise,
most of the different governmental regulatory schemes involved with toxic ~hemi

cals. Today, one can no longer comprehend the maze of Federal regulations d~aling
with toxic chemicals without some way to compare the purposes and jurisdiptions
for each. TSCA, FIFRA, CPSA, RCRA, CERCLA, CAA, CWA, SDWA, FDA, and OSIIAi must
be evaluated and digested in one comprehensive volume of text and referenceS!.

The Law of Chemical Regulation and Hazardous Wsate, is an important effprt to
fill this void. Focusing on Hazardous Wastes, this book covers and fully refeJtences
a wide range of regulatory programs and will be an important tool for cor~rate

officials, attorneys, and regulators with a wide range of responsibility in thel toxic
chemicals area. Of course, it is not directed at public interest attorney. and
advocates, which present a minuscule market, and does not attempt to addressl toxic
tort litigation. But this treatise is well-planned and well written. It preseIits an
important range of information in an accessible format. At this price, it· i~ cer
tainly worth a look by anyone who needs to make BOme sense out of our cqmplex
web of chemical regulations. Boardman is planning other volumes in this ser~es to
deal with toxic tort litigation, environmental protection, and environmental risk
management.

LAW-RELATED ARTICLES:
I

---"Exposure to Hazardous Substances and the Mental Distress Tort: T*ends,
Applications, and a Proposed Reform", by Frances L. Edwards and Al H. Rihgleb,
Columbia Journal of Environmental Law [Volume 11, No. 1, 1986, pp. 119-139]1 pre
sents a valuable view of the rights of people whose chemical exposures res~lt in
fear of latent injury. The authors admit that their new evidentiary stan~ards

would "probablY allow BOme plaintiffs with fraudulent or frivolous claims to cj>btain
awards. However" this type of error. is more desirable than making it vir~ually
impossible for all of those who genuinely suffer from bare fear of latent dise.se to
obtain compensation."!

---"Learning from Experience, Planning for the Future: Beyond the P~able
(And Paradox?) of Environmentalists as Pin-Striped Pantheists" by Geoffrey i Wan
desforde-Smith, Ecology Law Quarterly [Volume 13, No. 3, 1986, pp. 715-758] lis an
outstanding critique of the "environmental movement". I

---Rethinking Tort and Environmental Liability Laws: Needs and Objecti~of
the Late 20th Century and Beyond is a special edition of the Houston Law Review
[Volume 24, No. 1, Jan. 1987] based on papers from the April 1986 conference! with
the above name. Although I have not yet read this 219 page volume, I did spot
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some I mention of words like "victim" and "justice". Strange talk coming from a
"blue+ribbon" panel of environmental lawyers? No, there really are some caring,
respop,sible folks out there in academia. $11.50 from Houston Law Review, Univer
sity cif Houston Law center, Room 25 BLB, University Park, Houston, TX 77004.

BITS AND PIECES

!..¥DOOR POLLUTION. The EPA's Science Advisory Board on Indoor Air Pollution
has a~ked EPA to take a stronger role in this area. According to the December 1,
1986 issue of the Air/Water Pollution Report, the SAB panel asked EPA to adopt "a
clear lpolicy statement that indoor air quality is an important and essential compo
nent ~f the responsibility of the agency".

I

F RMALDEHYDE. EPA study finds a strong association between dwelling in
mobil homes and cancer of the nasopharynx. According to the Fall 1986 Indoor Air
News from the Consumer Federation of America, two other recent studies also found
incre~sed in -cancer due to formaldehyde exposure. One, from the National Cancer
Institute, found an excess of lung cancer deaths among exposed workers. The
other~ from the National Institute for Occupational Safety and Health, reported an
exces,of cancer deaths from buccal cavity tumors w-hich increased with duration of
expos)Jre. The EPA study cited above was performed by Dr. Vaughan at the Fred
Hutchlnson cancer Research Center.

!

~'S VS. TOXIC WASTE CLEANUP? is the heading of a recent article in the
Dece ber 3, 1986 issue ot Medical Tribune, p. 3. According to this report, the Cali
fornid Medical Association took a position in opposition to the recent California
initiaiive, proposition 65. This initiative, which won by a wide margin, provides for
higher fines for those who cause pollution of drinking water, etc.

I '

:VETOX" CENTERS CLAIM TO PURGE BODY OF TOXICS. The Foundation for
Advaqcements in Science and Education, the Los Angeles based proponent of the L.
Ron ~ubbard "Detox" program, puts out an interesting newsletter and has pre
sented papers at several conferences ,on the topic of bioaccumulation of toxic chem
icals ~nd their removal. For more information, write to FASE, Park Mile Plaza, 4801
Wilshh-e Boulevard, Los Angeles, CA 90010. Or, write to Human Environmental Medi
cine, IInc., Suite 326, 6386 Alvarado Court, San Diego, CA 92120.

!

C ADIAN E.I. SUFFERER GRADUATES FROM LAW SCHOOL. According to the
June September 1986 issue of Parents of the Environmentally Sensitive, in Toronto,
Cbris! Nikiforuk has graduated from law school at Queen's University. Nikiforuk, a
"UnNersal Reactor" for five years, completed his final year of law school in four
yearsl of correspondence by special arrangement through his university. Congratu
lation!s.

vjIOLENT ALLERGIES. The August 16, 1985 issue of the Winnipeg Sun reports
that ~ man became violent when confronted with the odor of Pine-sol disinfectant.
The ~leveland Plain Dealer of September 21, 1986 reported on an AP story from Bel-
fast ~bout a man who attempted to strangle his father. The man had recently ~
eaten! two packages of potato chips and was known to have a severe allergy to
potat.Pes.


